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Dr.Robert M O'Neil: What I thought might be the best the way to proceed
is to ask each person to comment on anything that is of interest. I am
struck by the fact that without having known exactly who would comprise
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science, including communications and a state legislature. That proves to
be more felicitous that any one could have possibly have planned, therefore,
I will say that it was just a stroke of good fortune. However, it does
illustrate the extent to which these issues impact upon each of us in our
respective roles in and around the university community and the state
government. I suppose university attorneys always have to be prepared to
lead off, so George why don't you take it first and then maybe we can just
move across the panel and then after initial comments on any subject that
is of interest, we will open it up and share it with others.
George Shur: Thanks Bob. The issue of free speech on campus has been
complicated immeasurably by the existence of cyberspace and the internet
has always been a major tug of war. Keep in mind that most of the cases
you are going to see are going to come from public institutions. I think that
most of us in higher education are delighted that Northwestern, a private
institution, took such a protective attitude toward Professor Butz and his
aberrations. At the same time, I think that with respect to at least
constitutional rights on free speech they could have controlled the use of its
web page to a much greater extent then we could here at Northern or any
other public institution.
I approach these subjects in two ways, one as a lawyer, two as an
administrator of a public university which is regularly in the public eye and
sometimes there is an incredible clash between the two. The case which
was suffered by Cal State Northridge is a perfect example. There are
political realities. There are people who call, either donors or politicians
who perhaps object to the way you do business and these things have to be
weighed. At the same time after having said that, I think that I can say for
myself and I am certain I can say for Northern Illinois University that it is
always better to err on the side, if you must err, err on the side of total
freedom of expression and total freedom of speech. This is after all, to use
a overworked phrase, the market place of ideas and those ideas need to be
protected. Whether that expression is in writing, pictorial or electronic.
Prof.Thomas Peters: May be I should begin with a disclaimer. I think it
would be prudent for me to do so. I don't represent the university libraries,
nor my entire profession but I think I can say that librarianship, as a whole
and particularly academic librarianship, has been very much in favor of
protecting free and open, as open as possible, access to information.
We tend to deal with not so much free speech in terms of soap-boxing
or anything like that or e-mail, but text and things that are sort of fixed in
the old fashion way in books. We deal with text and text bearing devices.
However, more and more, we are dealing with electronic text which is fairly
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easy to download and manipulate and that creates all kinds of problems for
us in terms of complying with what vendors have asked us to do about
disseminating text.
The American Library Association was one of the first, if not the first
to challenge the Communications Decency Act and was one of the principle
parties in the challenge. So that is where we are coming from, we really
want to try to maintain as open access as possible and really let the reader
decide or the user of the information to decide what's appropriate use. I
guess as a profession we kind of back off, in my opinion we shouldn't be
to interested in what is the user's interest in playboy microfiche for example
or any kind of material that might be graphic in one way. or another.
A couple of things I want to bring up that we might want to talk about
during this panel discussion, one thing that intrigues me, I am. also an
intemet watcher, observer and kind of intrigued by the whole thing. I
would suggest that it is a cluster of media, not one particular medium that
you can broadcast to millions of people or you could set up a little web site,
you can FTP, there are different ways to disseminate information on the
internet. What has intrigued me is sort of of the other half of this problem,
what is a community in cyberspace? And how are these communities
defined? How do you arrive to what a community standard might be? One
of my suggestions is that the communities in cyberspace are defined by
some particular issue. That's the one thing that sort of holds that
community together. Whether it be gay and lesbian chat room or something
else. Just sort of geographic real communities, if you will, probably are not
defined that way. I can't think of one particular thing that brings everybody
to DeKalb for example. So maybe our sense of what a community is, needs
to be examined.
The other thing is the one, Dr. O'Neil's previous papers brought up,
which was the whole notion of virtual acts, cyberrape and things like that
and child pornography where it is not any particular children involved but
there is some kind of computer animation going on and people are interested
in looking at that type of material.
I also have one particular actual local issue that Were gripping with in
the library, we brought up public access to the internet a couple of months
ago and we tried to make it as open as possible and we are running netscape
browsers. One of the problems was that people do the most amazing things
to that software overnight, so every morning we have to scrub it clean and
reload it. The other thing, is some of the background images that come in,
I usually come in about 7:30 a.m., so I am one of the first to see those
screens. It is pretty interesting the way that people modify those
backgrounds screens. One of the problems that we've had or one of the
challenges we've had is people using internet access to engage in lengthy
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chats in chat rooms. Which has created a problem, a technical problem that
Dr. O'Neil eluded to, where we had only so many terminals and we want
to provide as much access as we possibly can to the entire community and
'if you have someone camped out in front of the terminal for two hours or
more engaging in a chat room or some kind of chat room interaction it
really does prohibit use to other people. We are not interested in so much
in what you are doing but we want to give other people a chance to get
access, so we implemented a thirty minute time limit for any particular
intemet interaction and that is one of the ways we have been trying to deal
with some of these issues.
Dr. 0 'Neil: That rationing time is a perfect example of a noncontent basis
standard and comes under the heading of creativity which I think all of us
have to deal with. Just a footnote on the Communications Decency Act
case, it is in the Supreme Court at the behest of the American Librarian
Association and the American Civil Liberties Union, the two plaintiffs and
one may wonder why aren't the internet service providers or networks or
gateways among the plaintiffs. The reason is because there is provision
elsewhere in the communications decency act which might be thought to
absolve them of liability for material that they did not originate and of
which content they don't have knowledge. So it was thought wiser in
choosing plaintiffs to have organizations that were actually speakers rather
then simply gateways or facilitators.
Prof.Lois Self: I want to compliment you on presenting the complexity of
this issue, I think very very well. We are in a realm where we don't have
clear ways to take the old rules and apply them to the new form. I am
reminded of McCluin's cliche "we shape our tools and then our tools shape
us". I think we are all struggling with these issues and they are complex.
Personally, professionally and philosophically, I'm always going to try err
on the side of the best cure for bad speeches. Which is more speech and I
think that it something that's kind of a principle that comes through when
you are taught.
I think there are some ways in which a few of the analogies that you
raise, to try and help us move from the traditional sense of freedom of
expression to cyber communication are complex and maybe don't totally
work for me. One is the notion that we focus on the impact rather then the
content of messages. In principle I think I understand what you mean by
that but I think that is a very hard separation to make in a lot of the
examples that you gave. Secondly, the whole question of access interests
me, the seventeen, I believe states that currently have a law that state
employees may not access sexually explicit messages on state property,
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seems to be incredibly complicated. Because if I receive an e-mail message
that is labeled interesting pictures and I open that in the State of Virginia,
have I violated the law? Especially, if someone has forwarded to me
pornography. So, we have got to somehow work through the problems of
what does it mean to have freedom of expression. What does it mean to be
able to promulgate one's messages in a public forum? What does it mean
to access messages? Those it seems to me, to be different questions.
Dr. O'Neil: I was tempted to ask Representative Wirsing, if he had heard
about Senator Kathy Rights, about the character of the skull and so on, I
wanted to know whether that story had gotten around the State Legislators.
Rep. David Wirsing: Well thank you. Yes I had heard about that, not quite
so descriptive and well explained but I was certainly aware of that. I kind
of wonder why I am here. I was introduced as a farm type person and more
definitively as a pork producer. I spent over thirty years producing pork
and now some think I'm still in the pork business.
Thank you for the invitation, because the Illinois Legislature is not by
any way prepared to deal with this issue. We're still struggling with
developing community standards for obscenity, moving from a state standard
from that aspect of it and we can't decide if we want to do that or not. We
are still dealing with telephone slamming. We haven't figured out how to
stop that here in Illinois. I mention these because these are communicative
kind of things and we are in the midst of preparing for electric deregulation
which is a form of communication at least communicating electricity to the
light bulb. But I think that in some point in time, certainly this State
Legislature is going to have to deal with this issue in some way, shape, or
form. So, that is why I appreciate the opportunity and the invitation to be
here today.
In addition, I was given your new book yesterday afternoon, which was
expected that I read before today. And I was also told that it was on sale
today so I would have to return it, now I was waiting for Charlie to say or
buy it, but he didn't say that, I did return it, and I must confess I did not get
through the whole book. I did open it enough that it does look like it has
been opened though.
I think that for me as a legislature and I have a problem as I was sitting
here listening to your talk, where do I come from in addressing this? Do
I come from as a father of four children, six grandchildren? Do I come as
a strong family entity? Do I come from the business sector? Or do I come
solely as a legislature? Because I think those are all the issues that are
being dealt with when we talk about this issue. One of the things that when
I left the hog lot and moved into the legislature was that I always get that
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response when I say that until the second sentence says knowing if I could
walk in it, I could work in it. But I think as I have made that transition into
the legislature, these are kind of issues that do come to us in a variety of
ways. I would guess that this legislature, in this state is going to see
legislation filed. Lord knows we like to file legislation in this state. We are
going to see some ideas that people are going to come up with on how deal
with this issue. It is about the time over the last twenty-four hours or so
that I thought I had a very simplistic approach to it. Then you just blew all
that right out of the water here this afternoon in some of your comments,
how much more intense this whole issue is.
I simply appreciate the opportunity to be part of this very illustrious
panel and know I can go to Springfield next Tuesday, back in session and
I can talk about this whole issue. I might even try to get one of your books
and carry it under my arm as well. So I thank you for that and we'll see
where we go from there.
Dr. O'Neil: Since your fingerprints are on that copy we'll try to make sure
that's the one that goes with you back to Springfield. Your comment about
multiple perspectives that each of us bring to these issues is terribly
important. It's a point that should have been made earlier and I am
delighted that you did remind us that each of us approaches these issues and
should approach them from different and complex perspectives. I didn't
have a chance earlier to ask Ms. Jordan if the Northern Star has an on line
addition, if so then you are obviously very much involved.
Jaime Jordan: As a student newspaper we're always plagued with issues of
free speech and constantly fighting battles for that. And with the Northern
Star, on-line and accessibly daily were entering this battle more and more
with the regulations that are passed through the Communications Decency
Act. It is always been my belief and I believe that the National Association
of Advertisers in their submission to the ACLU agrees with me, that it is a
parent's right to restrict what their children see and not the right of the
newspapers or the on-line editions. So it is becoming more and more
challenging for us, in putting out a daily paper to deal with numerous issues
and concerns that come up. We are very much involved in this and
following this, we can pretty much imagine which side the Supreme Court
will rule on. We can only hope that the messages that were trying to get
out aren't hindered by that in any way.
Prof.A. Samuel Oddi: Technology is always ahead of us, always ahead of
the law and this area is sui generousand were striving to categorize. That's
what lawyers do, we pigeon hole things, we like to put it into a certain
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model. You've heard about the book model, the textural model, the movie
model, the telephone model, the public utility model and that is why it is
good to have a panel that is diverse where we can hear from parents and we
can hear librarians and we can hear from sociologists etc. This is not just a
legal problem, where we can pigeon hole. We can provide you with
theories, we can help guide you but it is very difficult, how do you keep
pornography out of the hands of children. If we accept this as a societal
value and we have laws on the book that do so, yet it is so very easy to get
pornography off the internet. It's there, its available, and we have a statute
that has been struck down, yet Supreme Court is facing a problem in the
field where we do not have an established model and that is what they are
struggling for.
I don't know if any of you have read some of the arguments and some
of the questions that the Justices posed, they were quite expert. I was very
impressed that they were asking the right questions of counsel, as to these
protective means for keeping pornography and indecent material from
children and they were quite knowledgeable.
They had done their
homework. I think those of us who are lawyers, those of us who are
citizens ought to do our homework too and be knowledgeable about this
field. Certainly, those of you who are law students today, no doubt, will be
dealing with these problems in the future. But again, keep an open mind
were struggling through this period and my comment would be, we may not
be able to find the model that works very well immediately.
I hope the Supreme Court is much smarter, certainly then I am in being
able to sort it out and provide a model which is going to keep up with
technology because tomorrow an invention or development may come
through which will change the entire face of the internet. And the internet
will be changing within the next five years may be even less. So it is an
evolving field so those of you who want to work in this area, should
certainly become well grounded not only in a technology, but as a legal
theory as they evolve.
Dr. O'Neil: In fact, maybe this is the point in which to offer my own
modest prediction and its a kind of the none of the above, although Sam's
comment does suggest what I think may be likeliest and that is a remand to
the District Court to reassess the state of the technology because by the time
the decision comes down fifteen months will have passed from the closing
of the record in the case that is on appeal. Without knowing exactly what's
happened in those fifteen months. If you extrapolate or interpolate from
other periods you know that a great deal can happen. And that in the next
fifteen months even more may happen. I know the problem is once it goes
back, then again you've got a future time line. So you have to keep doing
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this in some way but that is indeed my sense. Finally, while lawyers as
most of you know do not defer to political scientists or to economists. The
one group of our colleagues in the social sciences to whom we are most
likely to defer and I am happy to do so on this occasion is to a sociologist.
Prof.Jim Thomas: Your comment about leadity reminded me of a quote
contributed to Alvin Toppler "the future arrives to soon and in the wrong
order." I presume he meant that had it the courtesy to arrive in the right
order, we wouldn't have the necessity of having this panel today.
I am a sociologist, I am as much a sociologist then I am a system
administrator but thanks to people like Eric Bear and Neil Rickert and others
who are trying to tutor me and make me the Mickey Mouse to their
sorcerers wizard, I am learning to be a system administrator. I also run
'discussion groups on this system. We have home pages that we encourage
faculty and students to do, so I think I prefer to be here as a computer geek
rather then as a sociologist. And as a computer geek I am troubled by the
CDA and I am troubled especially by the Illinois proposed statute and I will
tell you why. As a teacher, as an instructor I would be forbidden to put,
and I would be at risk of being prosecuted if I put any of my lecture notes
on my home page. I would be prosecuted if I would discuss some of the
explicit issues that we deal with in the social sciences in a discussion group,
discussion groups which we run for two of our classes. My students would
be prevented from speaking freely on many of these issues. Less they be
put at risk for prosecution as a felon. I would be at risk as a system
administrator for allowing this material to potentially go into the hands of
children. The CDA does have a provision. Anyone who knowingly, the
key word is knowingly, I know as a system administrator who maintains
home pages, that a seventeen year old college freshmen can access the
material. A seventeen year old college freshmen will be prohibited from
possessing information that had he be or she been in my classroom they
could access with inpunity.
One of the things I want to mention, is that the CDA has been called
the decency act or the anti-decency act, the communications decency, not
the communications pornography or obscenity act. Obscenity is already
illegal in response, I think to Lois, how do we prevent people from sending
obscenity across the net. There is no distinction between electronic and
hard copy. Obscenity is illegal period. The state as I recall, I'm sorry I
didn't bring it with me, you are quite right the Justices questions at both
levels of the court where quite sophisticated. They seemed to understand
the technology, what they did not understand they seemed to know enough
to ask. But one of the, correct me if I am wrong on this, one of the
arguments that some of the government officials were making is that the
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State has a compelling interest to keep indecent material out of the hands of
children. Now switching back to my sociology hat, I'm not totally
convinced that's true, that the State does have a compelling interest in
keeping indecent material out of the hands of children. Whether we define
a child a minor of somebody who is seventeen or five. I fully agree that it
should be the parent's interest but yet I'm not really sure what the State's
compelling interest is because I am not totally sure that indecency is as
harmful as some would say. I'm not making stand on this, I'm saying that
I would like to be convinced that that's what brings me to the problem of
the proposed Illinois Legislation as I understand the wording of it and the
intent as I have seen the justification, that the proposed act would make it
virtually impossible for us to maintain home pages, discussion groups, to
run a university community electronically especially, if we do it by distance
education which is a currently a hot developing aspect of education.
Because it would make the lowest common denominator in Illinois, the
threshold for indecency and that I find intolerable.
Dr. O'Neil: These are all fascinating issues just to pick up on one. The
question whether tactically it would be wise, as one who is troubled by the
indecency ban, whether it would be tactically wise to acknowledge that there
is a substantial interest but to argue as the plaintiffs primarily do, that the
current technology doesn't make it feasible to sort out or separate between
adults and minors or that the primary emphasis ought rather to be on the
inappropriateness of trying to limit access to that material per se. That's
one of the great tactical dilemmas the kind of things that lawyers have to
worry about, and happy our colleagues in other branches of the social
sciences have a clearer vision of the larger issues.
What I think what we ought now to do is to invite questions and
comments from those of you have been patiently with us and participating
in one form but now certainly deserve in another medium. Yes?
Participant #1: I wondered what various panel members, think about a
particular piece of legislation that would post sex offenders on the State's
home page, although, this information is already available at your local
police station?
Prof Oddi: Fine post it on every bulletin board everywhere in the country.
Dr. O'Neil: It is much discussed in other states. One of an example of
something that is made technically possible in the age of electronic and
digital communication. The policy issue whether it ought to be done entails
so many other collateral consideration that legislatures are forced whether
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they are prepared for it or not, they are in the midst of issues of that
difficulty. I will confess I have been aware of the issue but simply have not
thought enough about it yet to have any intelligent comment on the merits.
Rep. Wirsing: Just a quick comment on the Illinois Legislature. We did
pass the pedophile legislation that dealt with juvenile and this whole issue
that requires that person who has been convicted of that crime and because
of that person's historical track record, is that those are the individuals who
will consistently repeat that same offense as sickening as it is. That
whenever that individual moves into this state or moves from one location,
from one county to another, they are by law, now to register with the local
law enforcement agency and then that agency is required to notify child care
centers and any entity relative to children. I hadn't connected this before
but that's a pretty strong piece of legislation.
It has been interesting the opposition to it has been fairly quiet but I
think one of the most interesting individuals that I ran across who said he
had plead guilty because his attorney said that would be the simplest thing
to do, even though he really was not guilty and so now this piece of
legislation, that is now a law, has at least according to this individual, put
him in the situation that the whole world knows that he is guilty of
something that is not guilty. I think, as I said earlier, I don't know whether
legislatures are really ready to deal with this issue because we are still
dealing with some other kind of complicated issues.
Participant#1: Would the legislature also post pictures?
Mr. Shur: I feel that this is a free speech issue anyway that the government
is to make. Well, but it's privacy potentially, but to equate a person's
conviction of a particular offense, which is a public record to begin with and
disclosing what is already public record is an invasion of privacy I think is
a stretch.
The university I think treats this as most universities in the country
have, as we were confronted with the Megan's Law issues this past
semester. If you become aware of a situation which may and I will
emphasize the word may be threatening to a portion of our community, I
think we have an obligation to take a look at it. We don't have an
obligation to cast anything in stone and we would be foolish if we were to
do so. The issues I think around the country are that the law is changing
slowly to impose some restrictions and liabilities upon universities for things
which occur on their campuses. The university does not look upon this as
a free speech issue or first amendment issue because it's not the university
which is making these things available. But to suggest that the university

1997]

CYBERSPACE PANEL DISCUSSION

ignore the information as it may become available through outside sources
is to I think, close your eyes to the fact that universities have a heightened
responsibility at least in the opinions of some courts to protect its
constituents.
Prof.Peters: I haven't thought long and hard on this particular issue but I
guess my take on it is, that really what's happened is the economics of
distributing information on the intemet has made us all honest and it is one
thing to say that it is publicly available if you drive your car to the
municipal building or the county courthouse and take the time and trouble
to do that and to say that it's a mouse click away from when you're in
cyberspace. It's economics of distribution it becomes so radically different
in this particular medium that its sort of changing our notion of what are
going to mean by publicly available information.
Prof Thomas: I would also add to that, maybe just a little different spin.
They say that truth never leaves the block, while a lie can spin around the
earth three times, so I think that the notion of keeping us honest is crucial
but at the same time we do have the problem of misinformation. One of the
things that I am not sure about, I've heard about this mean of the
unrehabilitated sex offender and I'm wondering why you have that source.
Can you cite something for me?
Prof Self. Repeat offenders.
Rep. Wirsing: What do you mean? What is law now relative to that
particular offense?
Prof Thomas: Yes, you made a comment that the Chicago Tribune and
other newspapers have made it in last couple of weeks and that is the sex
offenders that have the highest recidivism rate of any offender. I wonder
where you pick that up, as a legislator, as you presumably voted for this if
you could provide me with a pointer so I could share.
Rep. Wirsing: Were talking specifically about the pedophile?
Prof Thomas: Okay. Pedophiles.
Rep. Wirsing: And dealing with child. That's all this legislations deals with.
Prof. Thomas: Could you point me to a pointer?
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Rep. Wirsing: No. Other than as we work through this there was the
information that came to us from law enforcement from judicial etc., that
these were the offenders and from people who deal with probably some of
what you do. That these are individuals who cannot help themselves and
consistently repeat and repeat and repeat and repeat and repeat and repeat.
Prof Thomas: Another thing. Not to be contentious here but you see for
many years as a criminologist I've repeated that same mean, the same view
that this is what sex offenders in general, pedophiles in particular, and child
molesters if you make that distinction between the two and in the last year
or so found that the literature since the nineties says something quiet
different that pedophiles and child molesters are actual very good bets for
rehabilitation. Especially, with education therapy and rehabilitation that they
are among the lowest, under ten percent. Now if you are going to talk
about the repeat predator there is a category of child molester pedophile in
there that you are quiet right, it is a very dangerous and ought be locked up.
What I'm concerned with is the what I would call now a myth. I'm
still waiting to see research in the last five years that somehow reconfirms
this myth. But a second problem I have is that the notion of sex offender
to include pedophiles is rather broad. If I go out and take a picture of a
child and send it across the net that's a federal offense. The argument is
usually that I have used a child, exploited a physical child with computer
technology. I can generate the images, have I exploited a child? Well
perhaps, but I think it is at that level we have to begin reconsidering the
debate because the technology now means that I can.
Let me rephrase this and make it simpler. This pedophilia something
that goes on up here or is it something that goes on out here and I think the
proposed legislation, the current legislation conflates the two and that's the
problem I have with it. What it now does is felonize my thoughts, if I
express those thoughts using a technology.
Just a quick comment on the Megan's Law which was not designed to
out people. I would not have any objection and I agree with George on this
it is a free speech issue. I think if you want to put the names of offenders
on a bulletin board that's fine. If you want to put their picture there I don't
know we will let the lawyers deal with that. My problem is that it targets
one particular category of offender, the hysteria, the misunderstandings
about child offenders. Put that person at double jeopardy first paying the
judicial punishment and second as two students found out who were
expelled from the dorm, subsequent social stigma that can be devastating to
their lives. What bothers me about the Megan's Law issue is that we don't
separate out what I would call true predators because many people if you
were to look and I'm sure, I don't have the law here I was going to bring
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the Illinois Law, the sexual offender laws are extremely broad they cover
everything from somebody who goes out and brutally rapes someone to an
eighteen year old who has sex with a seventeen year old. They are all
classified as sex offenses and my problem is the stigmatization.
Dr. 0 'Neil: Just a footnote on one of the current developments in this area,
Lois had mentioned the issue of virtual acts or crimes some of you are
aware that just as Congress was wrapping up last fall, very shortly before
the election Senator Hatch proposed and Congress adopted and the President
signed as part of the omnibus budget bill, a two part provision that does
deal with child pornography in simulated forms. One is the provision that
for the first time criminalizes the computer image generated appearance of
an unclothed, underage person even though no real child was actually used
in the process. The other is what's colluquically described as the Calvin
Klein provision which criminalizes the portrayal of a person who actually
is of age but is presented to appear and does appear underage.
The conventional wisdom as to the first one, is that the computer
simulated image would be constitutionally vulnerable when challenged as it
surely will be. On the other hand there is a statement in one of the two
Supreme Court decisions dealing with child pornography and more familiar
media which suggests that there is harm of which government may take
note, harm to children simply in the portrayal by whatever means, of a
minor in such a pose even if no real child was used. So as a result the
outcome of the almost inevitable litigation is less certain than one might
suppose. There is at least quiet respectable argument that it would be
upheld. Yes?
Participant#2: How about people who write stories or write about child
porn and stuff like that. Would that be criminalized?
Dr. 0 'Neil: One of these many areas in which we don't yet know. George
you've followed obviously the Jake Baker case for example and may be you
could just give your sense of how fiction if that sort, posted within the
university community, would be dealt with.
Mr. Shur: The Jake Baker case involved the University of Michigan and a
student named Jake Baker. Jake Baker put a message on a I can't remember
if it was on his web page or sent it out to a group of people but basically
it talked about these horrible things that he was going to do or had thought
about doing or I can't recall the exact thing to a specific woman. This
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woman incidentally was not privy to this information but she eventually
learned about it and I think that is when the issue hit the fan.
A number of things occurred, first of all he was prosecuted criminally
by the people of the State of Michigan and I believe that has resulted in an
acquittal. Has it not Bob?
Dr. O'Neil: Yes, it was. The Federal Sixth Circuit, affirmed the dismissal.
Interestingly, the so-called sexually violent fiction, he was never charged
with that, for reasons that nobody quiet understands. The U.S. Attorneys
Office in Detroit, charged him only with the e-mail between Baker and a
Canadian, only identified as Gonda who as Judge Cohn said in his District
Court opinion could be a real person or it could be ten senior citizens sitting
around a terminal in a retirement home in a Toronto suburb calling
themselves Gonda. That is one of the great mysteries of electronic
communication.
Mr. Shur: One of the issues which I think was more campus related is what
the University of Michigan did, the University of Michigan summarily
suspended this student from school. This was incredibly suspect, but
Michigan has a tendency of doing things like this and the issue is somewhat
moot because the student I can't say I blame him one single bit, has
transferred to I believe Ohio.
The issue really for higher education is how do you treat someone who
uses the internet in a way to develop either a fictional story which perhaps
mentions a specific individual on campus or sends messages which may be
harmful, arguably harmful, threatening, or intimidating to someone else.
Most campuses have a procedure for dealing with that and it's called the
student judicial code. It's under harassment provisions and there is a terrific
tension between providing an outlet for expression of ideas and opinions and
then somebody else who may be affected by your opinions and ideas
claiming that as a result they feel that they have been harassed. It is a very
very subjective thing and it is extremely difficult to monitor which leads me
to one final point. The thing which is to me the most frightening about the
Communications Decency Act and I'm speaking as a lawyer representing a
specific client this university, not only does it run rough shot in my opinion
over the first amendment, if that Act or perhaps a constitutional version of
that act could be developed, and it goes into effect, it would mean that the
university, other cases may be corporations or whomever would be in the
job of making a judgment about censoring because the failure to do so could
expose us to some additional liability or responsibility or fines or
punishment or whatever. That is not the function of a university, in fact it
is so inimical to the entire concept of the university that I think most of us
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would just shutter to think of it. The government should not be allowed to
force any public agency to act as a censor and perhaps that is overly
simplifying the Communications Decency Act that's in there in my
judgment.
Prof.Self. I was going to say too, that I think that we should post a list of
lawyers on the internet. The guy that was innocent but pleaded guilty. But
I think that the problems that George points out with the Communications
Decency Act, I certainly agree with all of that. There is one current thing
here that maybe hasn't been addressed that I feel that I need to call some
attention to and that is the question of public forums, what exactly is a
limited public forum in the California and when we think about this as a
public university although I've declared myself on the first amendment I
have some concerns about some of the mythology that surrounds the
internet. The World Wide Web is not world wide and it is not a web.
There are issues of power, there are issues of access, there are issues of
privilege, there are questions of whose speech is protected and who is
silenced in these messages or who is unheard and those are things that I
think that it is easy for us to forget.
I know I first became aware of these issues with the posting at Comell,
by a group of students, the seventy-five reasons why women shouldn't have
freedom of speech. So the freedom of speech issue can cut a lot of different
ways.
Prof.Thomas: One quick underscore if I may of one of George's points.
Which is simply that the lawyers can correct me if I am wrong on this, that
obscenity is relatively easy to identify compared with indecency and my
problem as a system administrator is I have no reasonable chance by which
I could say this is indecent and that puts a chilling effect virtually anything.
Less I be put at risk of felony prosecution.
One final point here, people may not know that when the CDA first
originated our President LaTourette was I think to my knowledge the first
University President in the Country to come down with a very strong
statement supporting freedom of speech and academic freedom in our
position to the indecency provisions.
Dr. O'Neil: I revise it slightly, I guess to say that indecency is even more
difficult to define and apply as a concept. Obscenity has statutory
definitions. It has a track record. On the other hand because of the
problem of community standards which several of the panelist mentioned
earlier, a person charged with obscenity may not know until the jury goes
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out, indeed in a sense until a jury comes back into the courtroom, what the
standards are by which a particular publication is going to be judged
obscene or not. Even so that's a whole lot clearer and offers a great deal
more guidance then does the undefined term with no track record indecency
and it is largely for that reason that the plaintiffs in the Communication
Decency Act did not challenge the obscenity or child pornography
provisions they simply assumed that those would be upheld on the basis of
a fair amount of prior prededent.
Mr. Shur: Bob, can we make an argument, that with respect to cyberspace
if you are talking about contemporary community standards that the
community is world wide or relatively that way?.
Dr.O'Neil: Lois raised the community question earlier, but we really didn't
pursue it. Defining community? Where as somebody going to the main
street of Creston, Illinois and perhaps saying or displaying something, it's
a little easier because you are dealing with community standards in Creston,
Illinois or perhaps DeKalb County, or perhaps Northern Illinois or wherever
but in cyberspace you're dealing with a far broader audience and I'm raising
the issue without being able to resolve it, I haven't the foggiest idea how
that is going to work out.
Participant #3: Could someone in the university or library tell me what to
do or not to do with my password? What are my liabilities for setting up
a web page that is not to everyone's liking?
Prof Peters: Speaking as a librarian we would never give you guidelines
on acceptable use of information, that is your responsibility to determine.
If you look up, how to build a bomb and you actually do build the bomb
and blow something up.
Prof Setf' It is my understanding that and George may be knows more of
the details, that there are restrictions about downloading or forwarding
obscene materials which are the basic standards on obscenity and that
students do have to sign a statement when they activate or when they get
their idea saying that they understand that. Is that correct?
Mr. Shur: Yes. John Tuecke who is our Director of Telecommunications
and all thing that are electronic, is in the back of the room and I believe
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John that our use policy is part of the University's Web page is it not? (Was
answered in the affirmative.)
I want to just follow up on your question because I sense that you have
some concern about what might happen to you if you use it your e-mail
account in a particular way which perhaps offends somebody else. Or set
up a Web page that offends somebody else. It seems to me, that this is an
area where we can use existing policy and law. I don't think sending a
person a message on a internet is a heck of a lot different as I think
Professor O'Neil suggested, then doing it by telephone,either anonymously
or by giving your name. If you harass someone by telephone you've
committed a crime in the State of Illinois and most other states. It seems
to me that the general harassment statutes would apply to the use of internet
as well. Always with free speech as a potential defense and a potential
component, but still the courts in this country have been very very willing
to deal with these problems and there haven't been very much problems in
dealing with them over the years.
Participant#4: How about using the internet to decide on whether students
have the requisite character to be admitted into the state bar?
Dr. O'Neil: Just to be very specific, suppose Jake Baker were to come here
to law school he will be a college senior at the University of Akron next
year suppose he applies and is admitted and three years later and you have
to certify. Now it is true that there were federal charges brought uniquely
against him for transmitting threatening material by interstate
communications. The charges were dismissed and the dismissal was
affirmed by the Court of Appeals. On the other hand I suppose a good deal
would have to be said about Jake Baker were he candidate for admission to
the Bar. The dissenting Judge in the Sixth Circuit insisted on putting the
entire text of the story in a footnote and that footnote accounts for about
90% of the entire text of the reported decision but I don't sense any
pedophilia.
Participant#5: What if students used the internet to undermine or possibly
slander one's profession or occupation?
Dr. 0 'Neil: I would defer to a sociologist on that last question but I think
your point is well taken and perhaps it should be rephrased more as follows:
the only situation in which I could envision any formal institutional charges
would be one in which the statements clearly undermine the person's
competence in the chosen field.
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I will give you contrasting case that is beguling similar but I think
ultimately different and that is a teacher of biology who insists that the book
of Genesis provides the most meaningful and accurate account of the origins
of human life. Most biologists would say well that is nonsense, we know
that the Darwinian Theory is the accepted view. On the other hand I
suspect the current state of thinking about the origins of human life may be
more closely analogized to the way people viewed the surface of the earth
before whether it was pictures from space or some other time before we had
that degree of certitude that would today enable the rest of us to say with
a high degree of confidence that person is not only wrong but wrong to a
degree that forfeits the competence, which is an essential component of
academic freedom. I think you are cautious about the structure and
organization of disciplines and the artificiality that we intrude, I think that
point is extremely well taken.
It has occurred to me, that in'this discussion that Ms. Jordan has not
had an opportunity to say anything more and now having heard all the
terrible things that might happen to students with respect to Web pages I
thought you ought to have a last word, either as editor, student or as a
panelist on any of the cautions or hopes that you may have.
Ms. Jordan: I still think that the laws are very ambiguous. It is hard to
know where you are stepping over the lines or where you are not, especially
in student newspapers. We have to make decisions everyday on deadline
of whether to print this or whether not to print this, whether we are in
violation of any laws or any acts, especially with our on-line page. People
can click on and they can see whatever we put up there. We always have
to pick and choose between photos that may be indecent or other people
may conclude them inappropriate or terminology we use. So it is always a
tricky decision we just always try to use the best judgment in every case.
Dr. O'Neil: It would be unfair to pose this as a real question so I will just
put it as a rhetorical question, whether you would have done as the Dallas
Morning News did, to float the alleged and ultimately contrived Timothy
McVeigh confession as a kind of trial balloon on your web page before
putting it out in print and if you got shot down as they did you still would
have a chance to keep it out of your print edition. That at least illustrates
graphically and dramatically exactly the process you just described. It is in
many ways similar, it is in other ways quiet different and it has potential
that's probably not yet anywhere fully appreciated. So perhaps that's a
good note on which to sign off.

